The article analyses the jurisdiction and applicable law to contracts for the sale of goods and the provision of services in the European Union. It particularly focuses on contracts that subsume different categories of contracts, such as the carriage of goods by sea, in a contract for the sale of goods and the provision of services. The European Union law and the interpretation provided by the Court of Justice of the European Union shed light into the place of performance of the contract in order to set jurisdiction for national courts. This is explained through the current legal framework and the case law in order to ascertain where and under what legal regime the claimant may start proceedings for the breach of a contractual obligation or in case of a non-contractual claim.
I. Introduction
1. Goods are sold and services are provided in the modern interconnected world. The article presents an overview of the jurisdiction and applicable law to contracts for the sale of goods and the provision of services. The contract for the sale of goods or the provision of services may include the carriage of goods by different means of transport. The parties can agree to submit their disputes regarding their contract to a concrete European Union (EU) Member State court according to Articles 25 (exclusive jurisdiction agreement) 1 and 26 (tacit jurisdiction agreement) 2 of the Brussels I Recast Regulation. 3 2. In the absence of that choice, the claimant can opt between the "general" forum 4 of Article 4 of the Brussels I Recast Regulation that coexists, in an alternative jurisdictional relationship, with 61 Cuadernos de Derecho Transnacional (Octubre 2019), Vol. 11, Nº 2, pp. 58-84 ISSN 1989-4570 -www.uc3m.es/cdt -DOI: https://doi.org/10.20318/cdt.2019.4950 "A person domiciled in a Member State may be sued in another Member State: (a) in matters relating to a contract, in the courts for the place of performance of the obligation in question;
(b) for the purpose of this provision and unless otherwise agreed, the place of performance of the obligation in question shall be:
-in the case of the sale of goods, the place in a Member State where, under the contract, the goods were delivered or should have been delivered, -in the case of the provision of services, the place in a Member State where, under the contract, the services were provided or should have been provided;
(c) if point (b) does not apply then point (a) applies"; 5. On one hand, contracts for the provision of services that include the carriage of goods are not characterised as international contracts for the sale of goods within the meaning of the first indent of Article 7(1)(b) since their main economic purpose is the provision of services. 13 On the other hand, the second indent of Article 7(1)(b) provides for jurisdiction in favour of the courts where, under the contract, the services were provided or should have been provided.
6.
The CJEU has clarified the criteria followed in order to classify the contracts for the sale of goods and the provision of services. The CJEU held in the Falco case 14 that "the concept of service implies, at the least, that the party, who provides the service, carries out a particular activity in return for remuneration". 15 The judge correctly pointed out that services within the meaning of the second indent of Article 7(1)(b) of the Brussels I Recast Regulation have been defined, inter alia, as "employment contracts, contracts for the transport of goods, agency contracts to conclude transactions, health services contracts, consultancy contracts, training contacts and the like". 16 The court followed the doctrine set out by the Falco judgment in the Krejci case 17 where the storage of goods was also held to be a service.
7.
Well-established companies incorporate other elements to the contracts for the provision of services such as the carriage of goods. In these cases, the national judge will rank the hierarchy of functions within the contract. For instance, the contract may be classified as one for the provision of services and the sale and distribution of goods may be ranked in a secondary place. Moreover, the carriage of goods including the carriage of goods by sea could be listed in fourth or fifth place compared to other contractual obligations that the parties shall perform. 8. These contracts for the provision of services including the carriage of goods constitute an expression of an increased accumulation of legal services and management where the contract does not only provide for legal advice. It supersedes the overarching structure of the contract for the carriage 13 s. altmEyEr, "Car Trim si sta facendo strada: "contratto di vendita" vs. "contratto di prestazione di servizi" ai fini del foro contrattuale di cui all'art. 5, n. of goods by sea. 18 The EU Member State court having jurisdiction to hear the case will apply the EU, international and national rules in force, e.g. general contract law, service provision rules, etc. This affirmation may, however, pose a limitation on party autonomy when the parties to a contract for the carriage of goods have chosen the court and the applicable legal regime to any future dispute arising out of the contract. 19 This process is known as the denaturalisation of contracts. 9. The definition of services has not been clarified by the CJEU until the Corman-Collins 20 judgment was issued. The Court clarified that the first criterion set out in the Falco case, namely the existence of an activity that requires the performance of positive acts, rather than mere omissions, and that the second criterion, namely the remuneration paid as consideration for an activity, is not to be understood strictly as the payment of a sum of money. 21 10. The determination of the place of performance is subject to domestic law since there is no European definition, as held in the Tessili v Dunlop case. 22 In this case, the special jurisdiction was decided according to the lex fori rules of applicable law. This was the first example where the Court did not insist on an autonomous EU interpretation of a harmonised conflict of laws concept. The reference to domestic law implies determining whether a particular contract is one for the sale of goods or the provision of services. Transport contracts, whether maritime or multimodal, may be categorised under one category depending on the domestic law of the EU Member State in the absence of any harmonisation at the EU level. 23 The place of performance of the obligation, the payment, is determined by national law according to the Tessili case. There is still no other autonomous EU interpretation and thus a harmonised place of performance formula outside the scope of Article 7(1)(b) of Brussels I Recast Regulation superseding the Tessili v Dunlop judgment.
11.
However, as in the latter case, the Advocate General in the Corman-Collins judgment held that the EU conflicts laws do not qualify contracts and identify their place of performance among the categories of Article 7(1)(b) of the Brussels I Recast Regulation, leaving its characterisation to national courts. Since the category of services fell within the precept in this case, the Court did not address this issue. When the Corman-Collins judgment was handed down, Article 5(1) of the Brussels I Regulation had already been amended to harmonise the place of performance of contracts for the sale of goods and provision of services. For these contracts, the place of performance of the obligation in question is settled, for instance, if the claim is based on the payment of a price. The connecting factor is the one arising out of the contract for all claims and not just those attached to the connecting factor itself. When the main place of delivery is unidentifiable by the court the claimant may choose sue the defendant at any of the courts where the goods were delivered. The question of whether the first indent of Article 7(1) (b) was applicable to more than one EU Member States or between an EU Member State and a non-EU Member State was left opened by the CJEU. 24 18 The standard maritime type-form contracts "developed by large private organisations such as the Baltic and International Maritime Council (BIMCO), the Independent Tanker Owners Association (INTERTANKO) or the International Association of Dry Cargo Ship owners (INTERCARGO) provide no legal certainty in material terms […] . In the absence of a choice of law, a jurisdiction or arbitration agreement, separately from the law applicable to the charter party or the B/L, the court or arbitral tribunal can decide the applicable substantive law, as provided by institutional rules of many domestic laws;" J. EchEbarrIa FErnándEz, "Limitations on jurisdiction and arbitration agreements based on applicable law and the identity of the carrier in cargo claim disputes: who and where to sue?", CDT, vol. 11, No. 1, 2019, pp. 306-321, at p. 312. 19 The claimant may rely on the dispute resolution venue agreed in a contract for the carriage of goods by sea, the charter party (C/P), or "the Bill of Lading (B/L) may serve as evidence of the contract of carriage with the charterer or the shipowner depending on the law of the forum where a claimant, such as the shipper may bring a cargo claim;" J. EchEbarrIa FErnándEz (note 18), at p. 317. 20 
12.
The choice of place of performance must comply with the requirements set out in current Article 7(1)(a) of Brussels I Recast Regulation, meaning that the parties' choice has to relate to a genuine place of performance. If the parties have agreed to a choice of court that meets the requirements of Article 25 of Brussels I Recast Regulation, that provides for more formal requirements, this will prevail over the less stringent forum requirements contained in Article 7. However, paragraph 4 of Les Gravières Rhénanes judgment 25 prescribed that the parties are not entitled "to designate, with the sole aim of specifying the courts having jurisdiction, a place of performance having no real connection with the reality of the contract at which the obligations arising under the contract could not be performed in accordance with the terms of the contract".
13. Finally, the most important element to consider regarding a contract for the provision of services is the performance of a particular requested activity for remuneration. Article 7(1)(b) was drafted as a modification of the general rule of Article 7(1)(a) of the Brussels I Recast Regulation and leads to a creative interpretation of the latter concept. The CJEU proposed a narrower construction of Article 7(1) (b) in the Falco judgment defining it as an exception to the general rule of Article 7(1)(a) of the Brussels I Recast Regulation. As brIGGs suggests, the court was right in ignoring its own doctrine settled in the Corman-Collins case, since there "is no obvious need for judicial wariness in relation to Article 7(1) (b) […] The jurisdictional rule does not call into question one which should be protected from being overshadowed". 26
Distinction between contracts for the sale of goods and contracts for the provision of services including the carriage of goods by sea: The battle goes on

14.
One of the factors stressed by the CJEU in the Car Trim and Granarolo 27 judgments to classify a contract as one for the provision of services or the sale of goods within the first indent of Article 7(1) is based on the characteristic performance. An autonomous assessment of the obligation that characterises the contract must be carried out by the court.
15.
In the Car Trim judgment, 28 the CJEU interpreted the provision of services or sale of goods under Article 7(1)(b) of the Brussels I Recast Regulation, stating that the classification must be based on the obligations that characterise the contract in question. The final destination of the goods 29 was the preferred option chosen by the CJEU to determine for the place of performance, considering the close connection between the forum and the law applicable to the contract. In other words, instead of the transfer of legal title, the physical transfer or handover of the goods to the buyer or its agent is the crucial determinant of the place of performance, paying due regard to contractual terms and the general customs and usages 30 related to trade. 31 16. In any case, the judge has to resort on the applicable law to the contract in order to determine the place of performance of the obligation in question and to find special jurisdiction. In case of execution of the contract, the actual delivery location has priority over the agreed one. 17. According to Van calstEr, 33 if the delivery does not take place at the consented to place but elsewhere and the defendant contests the jurisdiction, pursuant to Article 7(1)(c), the forum redirects to Article 7(1)(a), which refers "in matters relating to a contract, in the courts for the place of performance of the obligation in question".
18.
The CJEU confirmed the correctness of the Tessili in the Concorde 34 and Custom Made 35 judgments regarding Article 7(1)(a) of the Brussels I Recast Regulation. 36 The switch of paradigm from the applicable law to the contract to the place of delivery of goods or provision of services in order to determine the place of performance of the contract (and the court competent to hear the case) arrived after the Concorde judgment. 37 On one hand, Article 7(1)(a) followed the previous criteria set out by the CJEU. On the other hand, the new Article 7(1)(b) of the Regulation introduces the changes following the grounds of the decision and the advice of the Advocate General in the Concorde case: 38 "[…], for the purpose of the forum contractus, the court must presume that the place of performance of an obligation is the place where the obligation which characterises the legal relationship in question was performed or was to be performed."
19. Therefore, a uniform rule is applied if the place where the provision of services was provided is not identifiable in the contract. Such uniform rule displaces the criteria set out in the Tessili case without resorting to the applicable law to the contract. 39 20. "A contract which has as its characteristic obligation the supply of a good will be classified as a 'sale of goods' within the meaning of the first indent" of Article 7(1)(b) of the Brussels I Recast Regulation. "A contract which has as its characteristic obligation the provision of services will be classified as a 'provision of services' within the meaning of the second indent" of Article 7(1)(b) of the Regulation. 40 The characteristic performance in the Granarolo and the Car Trim judgment was the supply of goods. The CJEU set out in the Granarolo case (concerning commercial distribution contracts) that such classification is applicable to: 41 "[…] a long-term commercial relationship between two economic operators, where that relationship is limited to successive agreements, each having the object of the delivery and collection of goods. case of divergence between the place of actual delivery of the goods or provision of services and the one agreed to between the parties, the French version of Article 7 seems to suggest that actual delivery or provision of services -or where they were supposed to be performed -takes precedence over the agreed place by the parties: "devant la juridiction du lieu d'exécution de l'obligation qui sert de base à la demande"; Vid. ad. ex.,I. lorEntE martínEz (note 13), pp. 225-232, where the author analyses the term "under contract". 33 However, it does not correspond to the general scheme of a typical distribution agreement, characterised by a framework agreement, the aim of which is an undertaking for supply and provision concluded for the future by two economic operators […]".
21.
The CJEU prescribed in the Kareda v Benko 42 case that a commercial distribution contract superseded by a wider relationship between the parties where its main object is not just the supply of goods is not considered a contract for the sale of goods. 43 3. Place of performance as a ground of jurisdiction in contracts for the sale of goods and the provision of services 22. The EU Member State court where the delivery of goods or the provision of services can be ascertained from the facts of the case will have jurisdiction. A lawsuit can be distributed between different EU Member States. However, according to the Shenavai judgment, 44 an accumulation of claims is possible when the judge determines the place of performance of a main obligation. 45 The ´sound administration of justice` criterion was relevant to determine the place of performance of the obligation in the Concorde judgment. 44 See for instance, the judgment of 15 January 1987, Hassan Shenavai v Klaus Kreischer, C-266/85, EU:C:1987:11, concerning the claim over the fees due to a German architect by a Dutch customer before the German court. The case follows the judgment of 6 October 1976, A. De Bloos, SPRL v Société en commandite par actions Bouyer, C-14/76, EU:C:1976:134. The latter case concerns a claim for the infringement of an exclusive sales concession by the grantor the obligation of the current Article 7(1) of the Brussels I Recast Regulation was defined as "the contractual obligation forming the basis of the legal proceedings […] which arises under the contract and the non-performance of which is relied upon to support such claims." The CJEU departed from the traditional interpretation and set out a restricted previous doctrine for employment contracts in the judgment of 26 May 1982, Roger Ivenel v Helmut Schwab, C-133/81, EU:C:1982:199. The CJEU defined the obligation of Article 7(1) of the Brussels I Recast Regulation as the one that should be analysed in order to determine the place of performance of the contract, providing jurisdiction to courts where the employee was obliged to perform his obligations. The judgment superseded the previous interpretation under which the employer´s court would have jurisdiction to hear the case since the payment to the employee was the basis of the claim for the non-performed contractual obligation; in u. maGnus and P. mankowskI (eds.), European Commentaries on Private International Law. Brussels I Regulation, 2 nd ed., Otto Schmidt, revised ed., 2011, p. 400; U. GrUšić, The European Private International Law of Employment, Cambridge University Press, 2015, pp. 96-98. 45 a.-l. calVo caraVaca and J. carrascosa GonzálEz (note 37), p. 861. 46 The case in its paragraph 31 provides that: "It is for the national legislature, which has exclusive competence in this field, to define a place of performance which takes fairly into account both the interest of sound administration of justice and the interests of adequate protection for individuals. It may well be that in so far as national law allows, the national court will have to determine the place of performance by reference to the criteria suggested by the referring court -i.e. by identifying, by reference to the obligations undertaken and the circumstances of the case, the place where the thing or service contracted for was, or should have been, provided. ding to multiple proceedings. 48 The CJEU followed the latter approach in the Leathertex case, 49 where two obligations were considered of equal importance by the CJEU. 50 25. Second, if such place is located in a non-EU Member State Article 7(1)(b) of the Brussels I Recast Regulation will not be applicable. Third, if the main place of delivery or provision of services cannot be still detected, the court of any EU Member State where one of the deliveries of goods or provision of services takes place will have jurisdiction to hear the case. The delivery of goods or provision of services within numerous or indefinite States poses major problems in identifying the court to which jurisdiction may be allocated. 51 A list of EU Member State and non-EU Member State places of performance was provided without a definite geographic limit of such places of performance in the Besix judgment. 52 26. The current Article 7(1)(a) of the Brussels I Recast Regulation was not applicable to the Mora Shipping case, 53 where the court found that there was no forum agreement determining the place of performance (i.e. the place of payment of the contributions as a result of general average). Mora Shipping SA, the claimant, was incorporated in Liberia and domiciled in Liberia and/or Norway while the cargo insurers, the defendants, were domiciled in France, Belgium, the United Kingdom (hereinafter UK) and Switzerland. The express terms of the average guarantee provided that cargo insurers had to pay to the "shipowners or to the Average Adjusters" and the High Court upheld the Court of Appeal´s decision by dismissing the appeal. 54 27. The case followed previous English case law such as The Atlas Pride, 55 where the Court of Appeal of England and Wales considered the borrower as the characteristic performer, i.e. the party that normally performs "certain rights and duties forming the contract, which are normally those requiring a non-pecuniary performance" in onerous contracts. 56 The principle "is no more specific than any of those principles it is intended to supersede (proper law, seat of the relationship between the parties, place of performance, closest connection and hypothetical intention). The different categories shall be established by ascertaining for each of them" the specific characteristic obligation. 57 However, it remains unclear if the borrower or the lender is the characteristic performer according to the CJEU case law while the Rome I Regulation does not provide a definition of habitual residence for natural persons 58 beyond Article 19 that defines the habitual residence of legal entities as the place where a branch, agency or any other establishment is located. 48 m. a. cEbrIán salVat, "The Spanish Rules of Residual Jurisdiction in Matters Related to Contract", CDT, vol. 9, no. 2, 2017, pp. 143-144. 49 55 A Greek shipowner resident in the United States since 1995 advanced payments for salvage operations to a Greek salvage group. The day after the Greek shipowner instituted proceedings in England for repayment of the disbursed amounts the defendant started proceedings in Greece. The Greek shipowner did not appear at court in Greece and was not notified in about the proceedings in his new address but in London where he ceased to reside in 1992. The Court of Appeal did not recognise and enforce the Greek judgment since the defendant "was not given the opportunity to defend himself at the hearing by being no- 4. A particular case: multiple places of performance with special regard to multimodal transport 28. When the delivery of goods or provision of services takes place in the same EU Member State according to the contract, jurisdiction is allocated to the court where of the main delivery of goods or provision of services. If such place cannot be identified any of those courts may have special jurisdiction 59 following the Color Drack 60 or the High Court of England and Wales´ Canyon Offshore 61 cases.
29.
In the Color Drack case, the CJEU held, concerning special jurisdiction, that in case of multiple places of delivery in the same EU Member State, a close linking factor is required between the contract and the court hearing the case in order to ensure an efficient organisation of the proceedings. As there were different places of delivery in that case, the national court had to determine the main place of delivery by resorting on pecuniary criteria. If there was no principal place of delivery, a claimant would have the possibility of suing the defendant in the court of any place of delivery. The chosen court will then hear all issues connected with the contract by applying Article 7(1)(b) of the Brussels I Recast Regulation. However, if the place of principal delivery cannot be determined and there is only a partial special jurisdiction, the court seized will avoid this problem by finding a main place of delivery or the place of the main obligation if there is more than one.
The High Court of England & Wales'
Canyon Offshore 62 case shows the limitations and problems of the rule in Article 7(1) of the Brussels I Recast Regulation since the claimant was allowed to choose between starting proceedings in England or Scotland. 63 "If the advantages gained by the party performing the activity have an economic value that may be regarded as constituting remuneration". 64 There are two criteria to be fulfilled as laid down in the decisions of the CJEU: one party as the seller and shipper carries out a number of activities the involve the performance of positive acts, including the transport of goods, in return for remuneration by performing such acts. In the current case, the issuing bank performed a series of activities that constituted "the performance of positive acts" in exchange for a commission. EnonchonG disagrees with the CJEU´s requirement that contractual counterpart (the beneficiary) must pay the remuneration, since the instructing bank is the one that provides for it. However, "it is submitted that it is not a requirement […] that the remuneration be provided by the other contracting party for a contract to be classified as one for the provision of services". The remuneration should be transferred by the other contracting party 65 since this would be contrary to the "commercial reality" and "the broad approach adopted by the CJEU" 66 in its case law. 67 The court with special jurisdiction will be the single place where the goods have been delivered. When the judge cannot determine such place, the claimant may start proceedings in any of the multiple places of performance if they are located in one EU Member State.
31.
All in all, Article 7(1)(b) of the Brussels I Recast Regulation will not be applicable if the parties submit any future dispute to a concrete forum or when the analytical-distributive method 68 
33.
When there is a sufficient link between more than one EU Member State and the main place of delivery or provision of services does not correspond to a single EU Member State court, the CJEU´s case law allocates jurisdiction to any of those courts as shown in the Rehder case. 72 In this case, involving a passenger´s claim against an airline, the court took a pragmatic approach after ruling out the possibility of applying the ´centre of gravity` approach. 73 The contract provided for two ´centres of gravity`, the place of embarkation and disembarkation, and the CJEU left the option of where to start proceedings between the two places at the claimant´s choice. Such choice is applicable to the provision of services including the carriage of goods between two different EU Member State courts. 74 The buyers can start proceedings at the courts of the seller´s domicile or where the goods have been delivered, which are normally the buyer´s place of business. 75 34. Multimodal transportation has been an object of analysis by the CJEU case law. The absence of uniform international instruments 76 containing rules for jurisdiction and applicable law regarding multimodal transport has reinforced the vis attractiva of the Brussels I Recast Regulation and the Rome I and II Regulations. No international instrument related to multimodal transportation would be applicable with preference over the general EU law instruments under the so-called ´rule of specialty` (lex specialis derogat legi generali) 77 is in force.
the secondary claims may be accumulated. The analytical-distributive method is not applicable when the obligation has to be complied in multiple places, lacks of a place of execution or in case of biased use of Article 7(1)(a) by judges leading to an abusive application of national law. 69 73 The CJEU provides for the ´centre of gravity` approach in default of the following criteria set out in the Wood Floor Solutions Judgment of 11 March 2010, Wood Floor Solutions Andreas Domberger GmbH v Silva Trade SA, C-19/09, EU:C:2010:137 case concerning commercial agency contracts in which services were provided in various EU Member States. The CJEU applied the same presumption of Article 7 of the Brussels I Recast Regulation and guided the domestic court as to the location of the place of performance. The CJEU has ranked the criteria to be followed by EU courts in order to determine the place of performance starting by the single place of provision, followed by the place where the service provider (e.g. a commercial agent) has its domicile and finally, by resorting on the place where the duties related to an employment took place. The CJEU follows the requirements set out in the judgment of 13 July 1993, Mulox IBC Ltd v Hendrick Geels, C-125/92, EU:C:1993:306, and the judgment of 9 January 1997, Petrus Wilhelmus Rutten v Cross Medical Ltd, C-383/95, EU:C:1997:7. 35. The latest CJEU´s case law development related to the subject matter is found in the Zurich Insurance case. 78 The most striking factor that entails a limitation to party autonomy is found in the Opinion of the Advocate General tanchEV, where "it is for the national courts to decide whether a dispute falls within the scope of the CMR 79 (in case of transport of goods by land), and, in the present case, the […] Court of Appeal [of] Vaasa held that the CMR was not applicable ratione materiae because the case entails combined transport". 80 Any submission agreement to a specific court contained in a contract for the carriage of goods by road or by sea may not be enforceable in case of multimodal transport. The ´rule of specialty` operates by giving force to the international Conventions that stipulate the possibility of the parties´ agreeing on non-exclusive or exclusive agreements. 81 However, when an exclusive jurisdiction agreement pursuant to Article 25 of the Brussels I Recast Regulation is not included in the contract for the provision of services in case of multimodal transport, the court having jurisdiction will be the one of the "place where a service is provided in connection with a contract for the carriage of goods". Articles 21 and 22 of the Hamburg Rules contain jurisdiction and arbitration rules, respectively. The still not in force Rotterdam Rules (only Spain has ratified within the EU) will allow exclusive jurisdiction and arbitration agreements (Articles 67 and 72, respectively) but strictly for volume contracts that fulfil the requirements of Article 80 (´Special rules for volume contracts`). In the absence of an exclusive agreement, the defendant has the possibility to choose between the seats prescribed by Articles 66 (´Actions against the carrier`) or 68 (´Actions against the maritime performing party`). Among the Conventions presented above, only the Hamburg Rules may override the jurisdictional rules contained in Brussels I Recast Regulation. 82 37. The relevant doctrine of the Rehder case is transposable to this case where goods were transported from Finland to the UK by lorry and ship. The relevant places to consider are the place of departure where the goods are dispatched by the consignor to the haulier and the place of destination where the goods have to arrive in perfect condition and in time, excluding "places where there is a lack of a 'sufficient link to the essential nature of the services resulting from [the relevant] contract'", 84 i.e. the intermediate stops in between. The contract for the provision of services is incardinated in the second indent of Article 7(1)(b) of the Brussels I Recast Regulation and encompasses different means of transport between EU Member States, "in several stages, with stops". "Both the place of dispatch and the place of delivery of the goods constitute places where transport services are provided […]". 85 5. Place of performance, Incoterms and contracts for the sale of goods 38. The International Chamber of Commerce's IncotErms establish a number of pre-defined contractual obligations. They constitute part of the ´lex mercatoria`. The role of the IncotErms or terms of sale has been reduced to avoid contractual segmentation into a bundle of contracts. In the UK and other Common law jurisdictions it constitutes a choice of law. However, for the European continental law and the Rome I Regulation it does not. 86 The IncotErms have not been always accepted by the CJEU as a valid agreement for 'place of performance' within the meaning of Article 7 of the Brussels I Recast Regulation.
39.
In the Rhoonse Recycling case, 87 the CPT ("Carriage Paid To") IncotErm was interpreted by the CJEU as referencing costs and not the place of delivery. In addition, in the Cimtrode case, 88 concerning an Ex Works (EXW) IncotErm as part of the contractual agreement, the court determined that it should be interpreted in accordance with the lex causae. A verbal agreement was not deemed to form part of the contract when it was not confirmed in writing but was a later reference to standard terms and conditions on invoices sent during the execution of the agreement as a confirmation of a jurisdiction agreement. 89 This does not mean that the CJEU underestimates the relevance of IncotErms, as suggested in the Electrosteel case: 90 "In order to verify whether the place of delivery is determined 'under the contract', the national court seized must take account of all the relevant terms and clauses of that contract which are capable of clearly identifying that place, including terms and clauses which are generally recognised and applied through the usages of international trade or commerce, such as the Incoterms drawn up by the International Chamber of Commerce […]. If it is impossible to determine the place of delivery on that basis, without referring to the substantive law applicable to the contract, the place of delivery is the place where the physical transfer of the goods took place, as a result of which the purchaser obtained, or should have obtained, actual power of disposal over those goods at the final destination of the sales transaction".
40.
The parties agree on the place of delivery of goods according to Article 7(1)(b) of the Brussels I Recast Regulation that serves to determine jurisdiction. However, in case of no agreement, Article 7(1)(a) is applicable and the judge will apply the law applicable to the contract to determine the place of compliance with the obligation that serves as the basis for the claim. As it has been recalled from the CJEU´s case law, the characteristic performance under the contract and not the litigious obligation are taken into consideration to determine the competent court. 91 the goods have been delivered or must be delivered is competent to hear all the disputes arising from the contract for the international sale of goods, regardless of the unfulfilled obligation. 92 However, the CJEU did not follow the Tessili doctrine in the Electrosteel case where the judge had to find the applicable law according to its conflict of laws rules and the material place of performance of the contract according to the lex contractus. 93
41.
It shall be noted that the United Nations Convention on Contracts for the International Sale of Goods (hereinafter CISG) 94 prevails over the Rome I Regulation as the special international instrument to determine certain "applicable substantive or material rules" to contracts for the international sale of goods. The Rome I Regulation serves as a conflict norm in order to determine the issues out of the scope of the CISG such as the existence or validity of the contract or procedural matters.
42.
Parties are free to choose the applicable law to their contract according to Article 3 of the Rome I Regulation and in the absence of that agreement, the law of the habitual residence of the seller is the applicable one according to Article 4(1)(a) of the Rome I Regulation. However, the CISG prevails over the Rome I Regulation 95 in determining certain substantive laws applicable to the contract for sale of goods (under the lex specialis derogat legi generali principle) when the parties have their place of business in different Contracting States according to Article 1(1)(a) of the CISG or "when the rules of private international law lead to the application of the law of a Contracting State" under Article 1(1) (b) of the CISG. In fact, the CISG does not point to the applicable law, but only to some "applicable substantive rules". The drawn distinction is important since every contract has its regulatory law and the application of the CISG it does not undermine that assumption.
43.
Article 6 of the CISG allows the contracting parties to totally or partially exclude the application of the CISG. The matters not expressly settled by the CISG shall be governed "in conformity with the law applicable by virtue of the rules of private international law" ex Article 7(2) of the CISG. Article 31(a) of the CISG sets out a harmonised solution for contracts of sale involving the carriage of goods in line with international trade:
"If the seller is not bound to deliver the goods at any other particular place, his obligation to deliver consists:
(a) if the contract of sale involves carriage of the goods-in handing the goods over to the first carrier for transmission to the buyer;" 44. Article 9 of the CISG makes the IncotErms applicable with prevalence to the CISG since the "parties are bound by any usage to which they have agreed", the "practices which they have established between themselves", or any "usage of which the parties knew or ought to have known" in the type of international trade concerned. 96 95 Article 90 of the CISG states that the convention does not preclude the application of any other international instrument "which contains provisions concerning the matters governed by this Convention, provided that the parties have their places of business in States parties to such agreement". Moreover, Article 25 of the Rome I Regulation and Article 28 of the Rome II Regulation allow for the application of the specialised CISG convention on the international sale of goods setting out that the Regulations "shall not prejudice the application of international conventions to which one or more Member States are parties at the time when this Regulation is adopted and which lay down conflict-of-law rules relating to" "contractual" and "non-contractual obligations". 96 customs and usages when ascertaining the place of delivery of the cargo according to Article 7(1)(b) of the Brussels I Regulation. Article 25 of the Brussels I Recast Regulation presupposes their contractual validity, which is determined by the applicable law. 97 The IncotErms constitute an expression of the freedom of will of the parties and shall be consistently interpreted in relation to Article 7(1)(b) that points to the place where the goods are delivered "under the contract". 98 However, castEllanos ruIz points out that it would have been preferable that the CJEU followed Article 9(2) of the CISG where "the parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its formation a usage that the parties knew or ought to have known and which in international trade is widely known and regularly observed by the parties to the type of contracts in the particular trade concerned". 99 45. Nevertheless, the CJEU disagreed with the possibility of relying on the applicable law in order to determine the place of delivery of the goods according to Article 7(1)(b) of the Brussels I Recast Regulation. 100 Paragraph 22 of the Electrosteel judgment set out that:
"[…] in order to determine […] the place of delivery" the national court "must take into account all the relevant terms and clauses in that contract, including […] the terms and clauses generally recognised and applied in international commercial usage, such as the Incoterms, in so far as they enable that place to be clearly identified". 
46.
47.
The CJEU makes a controversial statement when it confirms that the parties can freely agree on the place of delivery, provided that this place of delivery can be inferred from the contract "without reference to the substantive law applicable to the contract". 102 "The ´Ex Works` clause would also be readily capable of determining the place of delivery because it describes not only the transfer of risk […], but also the place of delivery […] in the sense that it is a pure collection term". 103 The principle of "pragmatic determination of the place of enforcement" under which the purchaser receives the physical possession of the transferred goods is applicable only in the absence of an agreement on the place of delivery. 104
48.
Courts have to make reference to all relevant terms and conditions in an agreement in order to determine the place of delivery under the first indent of Article 7(1)(b) of the Brussels I Recast Regulation. The defendant in the Granarolo case alleged that the 'Ex Works IncotErm' included in the invoices should be taken into account when designating the place of delivery of the goods. 105 The CJEU confirmed that: 106 "[…] If any contract concluded orally or tacitly were classified as a contract for the sale of goods, the referring court would then have the task of ascertaining whether the indication 'Ex works' […] does in fact appear systematically in the successive contracts between the parties. If that is the case, the goods will have to be regarded as delivered at Granarolo's plant in Italy and not in France, at Ambrosi's seat".
49.
The CJEU stresses the importance of the IncotErms and enhances party autonomy by allowing the choice of a clear and precise place of delivery of goods taking all the contract clauses into consideration. The Electrosteel judgment overcomes the limitations found in the Car Trim case by allowing the judge determining the place of delivery of the goods for the purposes of determining the jurisdiction of the court where the goods are delivered, according to Article 7(1)(b) of the Brussels I Recast Regulation. However, the substantive law of the EU Member State cannot serve to determine the place where the goods have been delivered in the absence of an IncotErm. The CISG is applicable to all EU Member States excluding the UK, Ireland, Portugal and Malta.
50.
Without further reference to the substantive law applicable to the contract, according to the CJEU, the key element to be considered is where the physical transfer of the goods took place, as the purchaser obtained or should have obtained the actual power to dispose of the goods at the final destination of the sales transaction. The CISG or the Rome I Regulation is not applicable to determine the place of delivery of goods through an IncotErm under Article 7(1)(b) of the Brussels I Recast Regulation.
51.
This author disagrees with castEllanos ruIz in criticising the Electrosteel case where the CJEU prevents the national judge from applying the substantive law in order to determine the place of delivery of the goods under the so-called ´Car Trim formula`. The reasoning is the following: Certain authors such as salErno 107 follow the "thesis of the relevance of the CISG as a legal instrument to provide for jurisdiction in the context of Article 7(1) of the Brussels I Recast Regulation". They defend the criteria set out by Article 31(a) of the CISG under which the relevant place for the delivery of the goods is where the first carrier takes possession of the goods and not the place of delivery according to Article 7(1)(b) of the Brussels I Recast Regulation.
52.
However, the predominant theory, followed by the CJEU, contradicts the previous one since it would favour the seller to the detriment of the buyer. According to dI blasE, the most relevant element is the place of delivery determined by the contract and not the one provided by CISG even if the Convention constitutes the substantive law applicable to the contract. 108 The Brussels I Recast Regulation does not explicitly mention the CISG in its Article 7. The CJEU has ignored any reference to CISG when determining the place of delivery. 109 The CJEU has accepted, nevertheless, the "theory of the hermeneutic value" of the CISG in order to interpret substantive legal concepts contained in the Brussels I Recast Regulation such as "purchase and sale of goods" or "provision of services" but not concepts such as place of delivery to determine the international jurisdiction. 110
53.
It is widely understood that the most efficient solution in order to determine jurisdiction relies on party autonomy. The parties have the power to determine the court where they will solve any dispute arising out of the contract according to Articles 25 and 26 of the Brussels I Recast Regulation. 111 This is the most efficient solution since the parties are better informed about their contractual relationship than the judge. Cuadernos III. Non-contractual actions under Article 7(2) of the Brussels I Recast Regulation 54. The criteria set out by the CJEU regarding the place of performance in contracts for delivery of goods or the provision of services are not applicable when the claimant starts proceedings in tort, delict o quasi-delict of Article 7(2) and party autonomy will be diminished. Neither a binding jurisdiction agreement fulfilling the criteria set out by Articles 25 and 26 of the Brussels I Recast Regulation, nor a valid arbitral agreement complying with the national legislation in force (in most of the countries, the New York Convention) 112 will be enforceable in an EU Member State court in such case.
55.
A distinction must be drawn between the different proceedings where special jurisdiction may be an issue that can be brought under the Brussels I Recast Regulation: on one hand, the previously analysed actions concerning the "validity or invalidity of the contract" of Article 7(1); on the other hand, the "proceedings which seek compensation or other payment because of fault in negotiating or in failing to negotiate a contract, or a response to a wrong which induced another to enter into a contract (culpa in contrahendo)" of Article 7(2). 113 Preventive actions are also included within the meaning of Article 7(2) of the Brussels I Recast Regulation, 114 Their territorial scope of application in jurisdictions like Spain remains unclear. 115
56.
How is the court having jurisdiction determined in case of multiple places where a harmful event occurs? The CJEU has harmonised the accumulation of actions in tort based on actions pending in EU Member State courts according to Article 7(2) of the Brussels I Recast Regulation. 116 There is a lack of harmonisation between the civil law of EU Member States and the lex causae of each characterises the type of claim arising out of every tortious claim. 117 57. The Brogsitter case 118 reinforced the CJEU´s criteria related to actions in tort under national law. These actions should be distinguished from "matters relating to a contract" within the scope of Article 7(1)(a) of the Brussels I Recast Regulation. The CJEU held in the Granarolo case that the claimant cannot choose exercising a claim under Articles 7(1) and 7(2) since "the court determines the jurisdictional category into which the claim falls" being "based on autonomous definitions" for the purposes of the Brussels I Recast Regulation. 119 The conduct of the defendant will be considered as a breach of contract Cuadernos de Derecho Transnacional (Octubre 2019), Vol. 11, Nº 2, pp. 58-84 ISSN 1989-4570 -www.uc3m.es/cdt -DOI: https://doi.org/10.20318/cdt.2019.4950 by an EU Member State court taking into account the purpose of the contract in order to determine the lawful or unlawful nature of the claim. 120 However, the doctrine partially disagrees with the extensive interpretation of contractual matters. 121 The reasons are the possibility of a court setting jurisdiction as a contractual matter and in tort in relation to the applicable law. The danger is that the CJEU applies the same interpretation to contractual matters of Article 7(1) of the Brussels I Recast Regulation, aimed to provide for special jurisdiction, and the Rome I Regulation, while the functions entrusted to these rules are different. 122 Moreover, the defendant may avoid being judged in tort by virtue of the autonomous characterisation given to the contractual relation. 123 The non-compliance with an unequivocally accepted and unfulfilled tacit contract may lead to contractual liability. 124
58.
The facts of the case and not the national applicable law characterise the existence of a "long-standing business relationship" 125 that must "not be presumed and must […] be demonstrated". There must be "a body of consistent evidence, which may include in particular the existence of a longstanding business relationship, the good faith between the parties, the regularity of the transactions and their development over time expressed in terms of quantity and value, any agreements as to prices charged and/or discounts granted, and the correspondence exchanged". 126 The national judge will identify the unfulfilled obligation leading to a breach of contract. If the contractual relationship between Granarolo and Ambrosi for breach of contract without notice had not been characterised as a long-term relationship, the French judge would not have determined the applicable law under French national law but under the Brussels I Regulation. 127
59.
The CJEU conferred jurisdiction to the courts of the place where the act causing damage or where the damage occurred in the Mines de Potasse d´Alsace case. 128 However, the court in the Shevill judgment 129 specified further criteria concerning the allocation of jurisdiction. Each EU Member State has jurisdiction for the damage cause within its jurisdiction but the EU Member State where the harmful event occurred has jurisdiction in relation to the whole damage originated in that State. The place of origin usually coincides with the place of domicile of the defendant and the criterion does not provide an additional forum to Article 4 of the Brussels I Recast Regulation. 130 The Barclays Bank case 131 reinforces the CJEU´s case law 132 in its paragraph 27, describing the place where the harmful event occurs as "the place is that where the alleged damage actually manifests itself." 133 "Where there has been no choice of law, the applicable law should be determined in accordance with the rule specified for the particular type of contract. Where the contract cannot be categorised as being one of the specified types or where its elements fall within more than one of the specified types, it should be governed by the law of the country where the party required to effect the characteristic performance of the contract has his habitual residence. In the case of a contract consisting of a bundle of rights and obligations capable of being categorised as falling within more than one of the specified types of contract, the characteristic performance of the contract should be determined having regard to its centre of gravity." 69. Therefore, only one legal regime will be applicable to the entire mixed or complex contract: The law of the habitual residence of the party required to effect the characteristic performance of the contract as a consequence of applying Article 4(2) of the Rome I Regulation. 150 According to lando and nIElsEn, 151 Article 4(2) of the Rome I Regulation states that contracts not listed in Article 4(1) or contracts covered by more than one of points (a) to (h) are governed by the law of the country in which the party that is required to effect the characteristic performance of the contract has its habitual residence. If the law applicable cannot be determined pursuant to Articles 4(1) or 4(2), the contract shall be governed by the law of the country with which it is most closely connected according to Article 4(4) of the Rome I Regulation: "Where the law applicable cannot be determined pursuant to paragraphs 1 or 2, the contract shall be governed by the law of the country with which it is most closely connected".
70.
Unlike Article 4(2), Article 4(3) of the Rome I Regulation does not contain any guidelines on how to exercise this discretion. However, a guideline is provided by the second sentence of Recital 20 of the Rome I Regulation, stating that "in order to determine whether the contract is manifestly more closely connected to another country, account should be taken, inter alia, of whether the contract in question has a very close relationship with another contract or contracts". 152
71.
A contract for the provision of services might be crystal clear under Article 4(1)(b). The relevant element to consider is the purpose of the contract (the sale of goods or provision of services). Most of the mixed or complex contracts include different types of contracts of the referred Article, falling within the scope of Article 4(2). However, the problem arises if the seller is providing a full range of services to the buyer while assuming different functions. These may include the sale of goods but the provision of services, including the carriage of goods, is the main economic purpose and do not fall within Article 4(2). They normally involve a range of different contracts falling within the scope of Article 4(1)(b) of the Rome I Regulation, under which a contract for the provision of services shall be governed by the law of the country where the service provider has its habitual residence. The contract for the provision of services including the carriage of goods by sea or other means of transport constitutes a contract for the provision of services for the Rome I Regulation. However, the characterisation of such contract depends on the applicable national law ex Rome I Regulation. For instance, it constitutes a mixed or complex contract under Spanish law or other national laws, e.g. in case of a Turn-key contract or key in hand contract. 153 Nevertheless, there is neither a definition of "provision of services" in the Rome I Regulation nor a decision by the CJEU providing one. "non-contractual obligations arising out of strict liability", an "autonomous concept" that "varies from one Member State to another" according to Recital 11.
The applicable law to non-contractual
73.
The concept focuses on actions in tort including unjust enrichment (Article 10), negotiorum gestio (Article 11) and culpa in contrahendo (Article 12). The Rome II Regulation may lead to the application of the law of a non-EU Member State. It is not applicable to a maritime tort arising out of a damage occurred in the High Seas but it is applicable to one occurred in the territorial waters of an EU Member State. Article 4(1) introduces the general rule of Rome II Regulation under which "the law applicable to a non-contractual obligation arising out of a tort/delict shall be the law of the country in which the damage occurs," unless "the person claimed to be liable and the person sustaining damage both have their habitual residence in the same country at the time when the damage occurs, the law of that country shall apply" according to Article 4(2) of the Regulation. An exception to the general rule is provided by Article 4(3). A tort or delict "manifestly more closely connected" to any country other than that provided by the first two paragraphs of Article 4 leads to the application of the law of that other country.
74.
Article 4(3) of the Rome II Regulation mimics Article 4(3) of the Rome I Regulation making applicable the law of the country more closely connected to the contract. Article 14(1) (freedom of choice) of the Rome II Regulation provides for the choice of law by the parties in case of "an agreement entered into after the event giving rise to the damage occurred" or "where all the parties are pursuing a commercial activity, also by an agreement freely negotiated before the event giving rise to the damage occurred". Third party rights are protected and the choice of law must be "expressed or demonstrated with reasonable certainty". However, if all the elements are connected to the country where the damage occurred the public policy exception of that country will be applicable even if the parties have chosen another country´s law under Article 14(2) of the Rome II Regulation.
75.
Article 16 sets out that overriding mandatory provisions of the law of the forum are "mandatory irrespective of the law otherwise applicable to the non-contractual obligation". EU law provisions are applicable "where appropriate as implemented" in the EU Member State of the forum "where all the elements relevant to the situation at the time when the event giving rise to the damage occurs are located in one or more" EU Member States according to Article 14(3) of the Rome II Regulation.
Cheapest cost avoider, efficiency in the conflict of laws and game theory
76. The contracts for the sales of goods and provision of services including the single service contract serve as a guiding thread during the following analysis based on the varied theories that consider the cost and efficiency in case of conflict between two parties. What is the cost for the parties in dispute according to legal and economic theories? First, the neo-classical theory is explained followed by the "International Stream-Of-Commerce". Second, concrete examples are provided through the prisoner´s dilemma regarding the applicable law.
77.
The predominant neo-classical legal and economic theory is "based on the belief in markets and cherishing efficiency". The most efficient law is the one used by most of the participants engaged in commercial transactions. 154 Party autonomy tends to reduce the transaction costs. 155 possible to the parties´ ex ante will", it does not "overtax informational capacities" and "provides courts with simple rules which in most cases lead to syllogistic decisions". 156 78. The "International Stream-Of-Commerce" theory is based on the assumption that the party that can afford applying a foreign law is the one that has provided the internationality element to the contract, 157 while placing such foreign country and its law in its legal sphere. 158 The judge acknowledges the substantive private law nature of the risk born by one of the parties when applying the designated law by the conflict rule. 159 There are two modes of internationalising a contract, through commercials targeting a foreign market or through an offer addressed to that foreign market. An efficient conflict rule should not declare applicable the law or the seller or the buyer to an international contract but should be ascertained by the judge from the "territorial links of the case to the different States" according to the contract. 160
79.
The global cost of applying the law of the country where the seller has its habitual residence according to Article 4(1)(a) of the Rome I Regulation is not the most efficient in comparison to the law of the country of the habitual residence of the buyer/services purchaser, the law of the country where the offer is addressed or the law of the country where the goods are delivered or the services are provided. 161
80.
The law of the country where the contract is performed ("Lex Loci Executionis"), the "natural seat of contractual obligations", is the most efficient and preferred one by the parties to an international contract. 162 Article 12(2) of the Rome I Regulation points out that "in relation to the manner of performance and the steps to be taken in the event of defective performance, regard shall be had to the law of the country in which performance takes place". This criterion is more efficient than the place of habitual residence of the characteristic performer 163 and is the one followed in order to provide for jurisdiction according to Article 7(1) of the Brussels I Recast Regulation. 164 81. This theory crumbles when there are multiple places of performance, the place of performance is located in a third country where the contractual parties do not reside (e.g. the place of delivery of the goods or payment of the price), 165 the place of performance is not specified in the contract and the applicable law must be determined beforehand (circular problem) 166 and when optional places of performance are set up by the parties 167 or these include optional positive or negative obligations to perform in different countries. 168 82. The theory of characteristic performance of the Rome I Regulation is inefficient compared to the thesis of the "International Stream-Of-Commerce" and the thesis of the place of performance of the contract. It is desirable to have the same conflict rule applicable to each type of international contract in order to achieve an efficient conflict of laws solution. 169 The conflictual efficiency must be calculated in a holistic way taking into account: first, the national law that distributes the global costs of conflict in a balanced way, and second, the law that implies lower overall cost for the parties to an international contract. It makes limited sense that the "place of performance" serves as the basis to determine the "international jurisdiction and that it would be irrelevant for the determination of the applicable law". 84. If a prisoner confesses and testifies against the other prisoner (i.e. the judge will decide over its international jurisdiction based on the Brussels I Recast Regulation and the applicable law based on the connecting factor according to the Rome I Regulation), he will go free, while the other will receive the maximum sentence of four years (the seller/service provider or the buyer/services will assume an unbalanced global cost of conflict). 172 If both prisoners confess (i.e. the global costs of the operation are shared implying a lower overall transactional cost for the parties), they will each get two years in prison for burglary. If neither confesses, each prisoner will get half a year in prison for possession of stolen goods (i.e. the judge will not assume jurisdiction to hear the case since the parties have agreed the jurisdiction and applicable law to the international contract). 173 85. Confession is the dominant strategy 174 from a game theory perspective. The "Pareto optimal" is reached "if the contract is impossible to modify (within the type of contract) so as to raise the expected utility of both of the parties to it; such a contract will sometimes be referred to as simple and efficient or as mutually beneficial". 177 From a new institutional and economics perspective based on the role of institutions and potential incentives for legal players, the prisoners will act will employing mental shortcuts not following mathematic rules since they lack of vital information. 178 However, it could be said that the prisoners´ choice of law is Kaldor/Hicks efficient if it has no negative impact on the State or third parties´ interests. 179 86. The application of the law of a third State to an international contract halts international trade. 180 carrascosa GonzálEz advises applying Article 4(3) of the Rome I Regulation instead of the law of the place of residence of the seller of Article 4(1) of the Rome I Regulation. Article 4(3) of the Rome I Regulation prescribes that "where it is clear from all the circumstances of the case that the contract is manifestly more closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that other country shall apply". The Article leads to the application of the law of the goods or services purchaser, i.e. the law of the country of performance of the contract and the country where the offer is addressed. 181
87.
Contracts for the provision of services seem to be more efficient when the connecting factor is based on the "International Stream-Of-Commerce" theory relying on the habitual residence of the service customer (i.e. where the service has been offered). The habitual residence of the service provider is a more inefficient criterion. The global cost of conflict for each party may be more efficient applying the "International Stream-Of-Commerce" theory rather than the place of performance theory. It may also provide for a lower overall cost. However, the law of the place of performance may be lower depending on the circumstances of both parties if the cost of applying a foreign law comprises a lower global and overall cost of conflict for each. 182 88. The law chosen by the parties, in case of a non-contractual action under Article 14 of the Rome II Regulation, provides for the most efficient substantive law that the parties previously knew (or benefits them the most) 183 while providing them the lowest cost of conflict. 184 The lex domicilii communis partium, i.e. the law of the place where "the person claimed to be liable and the person sustaining damage both have their habitual residence in the same country at the time when the damage occurs", 185 provides for a lower cost of conflict in contrast to the law of the country where the damage occurs (lex damni), which cannot be understood as the one of the place where the fact giving rise to that damage or Cuadernos where it manifests itself, according to Article 4(1) of the Rome II Regulation. The exceptional clause or the "escape clause" contained in Article 4(3) of the Rome II Regulation serves to avoid the application of the lex loci damni when the case presents stronger links with another country rather than the one where the damage occurs. 186 V. Final remarks 89. Subsumed parts of the contract for the provision of services such as the air, road, or shipping transportation may end up being irrelevant in order to set the liability for damages awarded to the claimant, the final costumer who will sue the counterpart of the contractual relation with whom the service was agreed. The CJEU considers that the predominant function of the contract should be identified since it is paramount to determine the place of performance of the contract. "The concept of service implies, at the least, that the party, who provides the service, carries out a particular activity in return for remuneration" according to the Falco and Granarolo judgments. A characteristic performance of positive acts is required and the remuneration for an activity does not mean necessarily imply a payment according to the Corman-Collins case.
90.
Any contract that considers the supply of goods as its characteristic obligation is classified from a private international law perspective as a contract for the sale of goods. However, the commercial distribution contract, where the relationship is superseded by a wider relationship between the parties, is considered one for the provision of services. The EU Member States´ courts have to determine the place of performance of the obligation foreseen in the contract according to the multiple categories provided by Article 7(1)(b) of the Brussels I Recast Regulation. The wording of the Article is complemented by the CJEU´s autonomous interpretation relieving the contractual parties from the characterisation that the national judge provides to the obligation. Otherwise, the judge will apply the designated law following the Rome I Regulation.
91.
The service provision does not necessarily require a pecuniary exchange between the contracting parties according to the case law of the CJEU. Moreover, its case law has also shaped the allocation of jurisdiction in favour of EU Member State courts in case of non-contractual actions according to Article 7(2) of the Brussels I Recast Regulation. When certain substantive rules of the CISG are applicable to a contract for the sale of goods the judge cannot infer the place of delivery from the Convention in order to determine jurisdiction in the absence of a valid jurisdiction or arbitration clause.
92.
When the claimant chooses not to sue the defendant in its place of residence, the special jurisdiction rules of Article 7(1)(b) of the Brussels I Recast Regulation allow starting proceedings in the main place of delivery, the place of provision of services or any of them in case of multiple destinations. The ´centre of gravity` approach is applicable in default of the previous criteria. The claims can be accumulated if the judge determines the place of performance of the main obligation according to the Shenavai case. In case of multiple obligations of equal importance, different proceedings may be initiated where appropriate as set out by the CJEU in the Leathertex judgment. Article 7(1)(b) is not applicable when a second or subsequent place of performance is located outside an EU Member State. The claimant can choose between starting proceedings in place of embarkation and disembarkation following the Rehder judgment dealing with passenger claims against an airline and the later Zurich Insurance case. The previous criterion is applicable to contracts for the provision of services including the carriage of goods by sea, air or road.
93.
In the GDF Suez case the High Court allowed the claimant to choose between starting proceedings in England or Scotland. The remuneration concept is interpreted expansively by the CJEU Cuadernos de Derecho Transnacional (Octubre 2019), Vol. 11, Nº 2, pp. 58-84 ISSN 1989-4570 -www.uc3m.es/cdt -DOI: https://doi.org/10.20318/cdt.2019.4950 and the High Court considered that the payment of a bank guarantee by a third party to the contract, the instructing bank, to the claimant´s issuing bank instead of the defendant. It can be said that the private international law rules of the EU in this matter constitute an example between continental law and judge made law that does not jeopardise legal security.
94.
The CJEU has stated that if maritime sector usages give rise to an understanding that there is a common practice, then any operator knows or should be aware of that practice, since it may act as a contractual qualification of the agreed to and performed activities. The IncotErms do not automatically point out the specific address of cargo delivery according to the interpretation given by the CJEU. The place of transfer of the goods where the buyer took disposal of the goods is the relevant element to be considered.
95.
The most efficient jurisdiction and applicable law, from a global and overall cost of conflict perspective, is the one agreed by the parties in case of contractual or non-contractual actions in case of a contract for the provision of services that includes the carriage of goods. The place where the goods are dispatched and delivered will be important in order to provide for international jurisdiction and the law where both parties reside if they are located in different States in the first case. The country where the damage occurs is relevant in the second case.
96.
The Brussels I Recast Regulation is not isolated from the sector and usages of the transportation industry. Is the Brussels I Recast Regulation the best possible instrument to solve, for instance, maritime disputes from a private international law perspective? The international characteristics of this sector clashes with the limitations imposed by its territorial scope of application. The first court seized has jurisdiction under the prior in tempore potior in jure principle. Moreover, the parties are free to choose an EU Member State court (Articles 25 and 26) regardless of their domicile. This was a major achievement compared to its predecessor. However, that choice included in a contract for the carriage of goods by sea is not enforceable when the transport forms part of a wider contract for the provision of services. EU Member State courts will apply their private international law rules if the parties have chosen a non-EU Member State court.
97.
Do the private international rules of the Brussels I Recast Regulation provide a better framework for litigation from a private international law perspective? Are the specialised conventions on the matter more efficient? The specialised conventions such as the Hamburg Rules or the still not in force Rotterdam Rules 187 provide alternative forums for the claimant to start proceedings against the carrier or the maritime performing party. These Conventions have a limited material and territorial scope of application compared to the Brussels I Recast Regulation and the 1958 New York Convention. It can also be said that the EU protects its private international rules.
98.
Finally, the applicable law will be provided by the rigid criterion of the characteristic performance in case of contractual actions or the common place of residence of both parties with preference to the place where the damage occurs in case of non-contractual actions. The "escape clause" of Article 4(3) of Rome I and Rome II Regulations leads to the most efficient solution, from a global and overall cost of conflict perspective, providing for the law of the country more closely connected to the contract.
99.
As a general conclusion, it can be said that the contract for the provision of services at an EU level surpasses the scope of failed international conventions for combined and multimodal transportation. However, academics and practitioners must be aware of the risks of providing a general framework that subsumes the contract for sale of goods including the different means of transport such as the carriage by sea.
